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Labor contract removes system , which has an important value for research, is 
the core content of the employment contract system. It involves not only the liberty, 
employment stability, labour and development of labourers, but also the 
development of enterprises. So it influences the market economy that labor should 
flow orderly and reasonably. The ideal labor contract removes system should be 
able to satisfy the requirement of market economy, can balance the benefits 
between employers and employees, and can make the labour relations harmonious. 
In this paper, besides the preface and conclusion, the text includes three 
chapters. 
The first chapter is the basic theory of the lifting of the labor contract. 
According to the fire theory and constructive dismissal theory, points out the 
deficiency of the legislation, in the employer's negligence or reach the severity 
judgment standard and discriminate between fault reason, without any provisions 
legislation. 
The second chapter of our country labor contract mode. Mainly discusses the 
lifting of the contract in three ways: first, the worker and the employer of the 
consultations lift; second workers' unilateral lifting of the labor contract; third the 
employer terminate labor contract unilaterally. Only through three kinds of ways 
and various types of understanding and analysis, can the employing units and 
workers for the lifting of the labor contract dispute between seek a reasonable 
solution, so as to determine the relation between the rights and obligation. 
The third chapter of the lifting of the labor contract system. Free dismissal is 
not suitable for the national conditions of our country, even the freedom to dismiss 
abuse, nor in our country should be the choice of the system of unilateral 
termination of labor contract; according to the difference between applied theory to 














dismissal right abuse, through judicial interpretation to the development of China's 
labor contract system is the most suitable on the way, so as to make the workers 
and the employing units to achieve a better balance, to protect the workers real 
justice 
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度，1995 年 1 月 1 日生效的《中华人民共和国劳动法》（以下简称《劳动法》）
对劳动合同进行了规制，该法全文 107 条，其中 17 条涉及劳动合同，而劳动
合同解除的条款占据了 17 条中的 9 条，法律责任一章另有涉及劳动合同解除
的条款 4 条，立法比例之重可见劳动合同解除制度之重要性。 
劳动合同法草案从一稿到四稿，历时一年半有余，经历了激烈论战， 终













































第一章  劳动合同解除的基本理论 
3 
第一章  劳动合同解除的基本理论 

























































































































































                                                 
① 刘明辉.推定解雇制度初探[A].林嘉,主编.劳动法评论[M].北京:中国人民大学出版社,2005.247. 
② SEELEWIN,GJOEL.III,Every Employee’s Guide to the Law[M].New York:Pantons Books,2001.225.转引自董保华,
刘海燕:解雇保护制度研究[A].载董保华,主编.劳动合同研究[M].北京:中国劳动社会保障出版社,2005.250. 















Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
